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U.S. Customs Service 
Treasury Decision 


(T.D. 88-6) 


FOREIGN CURRENCIES 
QUARTERLY RaTEs OF EXCHANGE 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of 31 U.S.C. 5151, for the infcrmation and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 

Quarter beginning: January 1, 1988 through March 31, 1988. 


$0.721200 
0.089485 
0.030111 
N/A 
0.769823 
0.267996 
0.163532 
0.254647 
0.186480 
0.631114 
0.128717 
0.077640 
N/A 
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Quarterly rates of exchange—Continued 


$0.032452 

0.172206 

0.778210 

0.040016 

United Kingdom 1.877300 
Venezuela N/A 


(LIQ-03-01 S:COM CIE) 


Dated: January 6, 1988. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 
General Notice 


19 CFR Part 111 


ANNUAL USER FEE FOR CUSTOMS BROKERS’ PERMIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of due date of broker’s user fee. 

SUMMARY: This document advises Customs brokers that for 1988 
the annual user fee of $125 that is assessed for each permit held by 
an individual, partnership, association, or corporate broker is due 
by April 15, 1988. This announcement is being published to comply 
with the Tax Reform Act of 1986. 

DATES: Date of notice: February 12, 1988. Due date for fee: April 
15, 1988. 


FOR FURTHER INFORMATION CONTACT: Elizabeth Durant, 
Chief, Broker Compliance and Evaluation Branch, (202) 566-8302. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 13031 of the Consolidated Omnibus Budget Reconciliation 
Act of 1985 (Pub. L. 99-272) established that an annual user fee of 
$125 is to be assessed for each customs broker’s permit held by an 
individual, partnership, association or corporate broker. This fee is 
set forth in the Customs Regulations in § 111.96 (19 CFR § 111.96). 

Section 111.96, Customs Regulations, provides that the fee is pay- 
able for each calendar year in each district where a broker has a 
permit to do business by the due date, which will be published in 
the Federal Register annually. 

Section 1893 of the Tax Reform Act of 1986 (Pub. L. 99-514), pro- 
vides that notice of the date on which payment is due of the user 
fee for each broker permit shall be published by the Secretary of 
the Treasury in the Federal Register by no later than 60 days 
before such due date. 

This document notifies brokers that for 1988 the due date for pay- 
ment of the user fee is April 15, 1988. It is expected that annual us- 
er fees for brokers for subsequent years will be due on the first of 
January each year. 
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Dated: February 10, 1988. 


Micuaet H. Lane, 
Commissioner of Customs (Acting). 


[Published in the Federal Register, February 12, 1988 (53 FR 4134)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 88-7) 


INTERNATIONAL MAVEN, INC., PLAINTIFF v. Patricia McCau ey, District 
Director or Customs, AND UNITED StaTEs OF AMERICA, DEFENDANTS 


Court No. 87-12-01163 


Before Tsouca.as, Judge. 


[Plaintiff's application for a temporary restraining order denied; defendants’ mo- 
tion to dismiss granted.] 


(Decided January 20, 1988) 


Peter S. Herrick for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Mark S. Sochaczewsky) for defendants. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: Plaintiff initiated this action to contest the sei- 
zure of its imported toiletry products bearing the English Leather 
trademark. Concurrent with filing the complaint, plaintiff moved 
for an order to show cause why a temporary restraining order and 
preliminary injunction should not issue prohibiting Customs from 
denying plaintiff's merchandise entry into the country. Defendant 
cross-moved to dismiss for lack of jurisdiction. Oral arguments were 
heard on December 14, 1987, at which time the Court denied plain- 
tiff's application for injunctive relief, and reserved decision on de- 
fendants’ motion to dismiss for lack of jurisdiction.’ This opinion is 
issued in conformity with that order and further addresses defend- 
ants’ motion. 


BACKGROUND 


On August 17, 1987, when plaintiff attempted to enter the Eng- 
lish Leather toiletries, Customs seized the merchandise for violation 


1 When relief is denied, it is permissible to reserve decision on the threshold issue of jurisdiction. See Anderson v. United 
States, 9 CIT 252, 254, 611 F. Supp. 975, 977-78 (1985). 
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of 19 C.F.R. § 133.23a, 18 U.S.C. § 545, and 19 U.S.C. § 1595a(c),? al- 
leging it was counterfeit, as indicated in the notice of seizure dated 
August 21, 1987. See Plaintiff's Memorandum of Law in Support of 
Motion for Injunctive Relief, Affidavit of Peter S. Herrick, Exhibit 
C. 

On August 26, 1987, plaintiff responded to an ELECTION OF 
PROCEEDINGS FORM issued by Customs, requesting that Customs 
consider its petition for relief from seizure administratively, there- 
by opting against immediate commencement of administrative for- 
feiture proceedings. See Herrick Affidavit, Composite Exhibit B. On 
September 22, 1987, plaintiff petitioned for relief from seizure, 
which is apparently still pending with the Office of Regulations and 
Rulings. See Defendants’ Memorandum of Law in Support of Motion 
To Dismiss, Affidavit of Richard O. Litsey. Subsequently, plaintiff 
continued to provide documents to Customs in an effort to establish 
the genuineness of the goods. On October 9, 1987, plaintiff filed a 
protest challenging the “seizure” of the merchandise, and the pro- 
test was denied on November 13, 1987. Plaintiff continued in its at- 
tempts to resolve the matter administratively until it filed this 
action. 

Apparently, MEM, the owner of the American trademark for 
English Leather, conducted independent tests on samples of seized 
merchandise which reveal: 1) the cologne bottles were not to specifi- 
cation; 2) according to gas chromatograph studies, the essential oil 
is not English Leather; 3) the deodorant stick was underweight, in- 
correct in color, filled by direct pour rather than cast method, and 
the essential oil was not the English Leather fragrance. See Defend- 
ants’ Memorandum, Affidavit of Robert G. Burch. However, plain- 
tiff claims that it purchased certain English Leather products from 
Industria de Tocador Peruana S.R.L., a Peruvian company, who was 
authorized by MEM to manufacture the imported goods. Plaintiff 
stresses that documents establish the existence of this agreement.® 
It is alleged, that if a difference in product formula results, it may 
be due to MEM’s failure to properly maintain quality control, or it 
could result from variations in the alcohol which is used to produce 
these particular goods. 


Injunctive Relief 


Plaintiff claimed it would be irreparably harmed if its goods were 
not released before the holiday season, as this would represent a fi- 
nancial loss, and if the toiletries remained in Customs’ custody for 
an extended period of time, any loss in value could not be recovered 
against the government. The Court concluded that these potential 


219 C.F.R. 133.23a requires the seizure of counterfeit goods, and if imported without the permission of the trademark 
owner, authorizes their forfeiture. 

Under 18 U.S.C. § 545, fraudulently imported merchandise shall be forfeited. 

19 U.S.C. § 1595a(c) permits the seizure and forfeiture of any merchandise that is attempted to be introduced into this 
country contrary to law, other than in violation of 19 U.S.C. § 1592. 

3 Specifically, plaintiff relies on: invoices indicating that bottles, caps, labels, boxes, and plastic containers pene 
by MEM to this company; a letter of credit and an insurance declaration, reflecting the shipment of chemicals to 
and telexes covering price, advertising, list of ingredients and components, and transportation instructions. See Horich AF Af. 
fidavit, Composite Exhibit B. 





U.S. COURT OF INTERNATIONAL TRADE 9 


financial losses were not sufficient to establish irreparable injury. 
In order to grant the TRO, plaintiff was required to demonstrate: 1) 
the threat of immediate irreparable harm; 2) the likelihood of suc- 
cess on the merits; 3) that the public interest is better served by is- 
suing rather than denying the injunction; and 4) that the balance of 
hardships to the parties favors the issuance of an injunction. Zenith 
Radio Corp. v. United States, 710 F.2d 806, 809 (Fed Cir. 1983); S.-J. 
Stile Assocs., Lid. v. Snyder, 68 CCPA 27, 30, C.A.D 1261, 646 F.2d 
522, 525 (1981). 

Additionally, a preliminary injunction generally should issue on- 
ly to protect the status quo, and should not be granted to award 
plaintiff the ultimate relief it seeks. Associated Dry Goods Corp. v. 
United States, 1 CIT 306, 311, 515 F. Supp. 775, 780 (1981). The sta- 
tus quo is not as plaintiff argues, allowing the entry to proceed, 
rather, it is the detention of the goods. In protecting the public in- 
terest, Customs has prevented the entry of allegedly counterfeit 
goods. “Turning possession of the goods over to plaintiff for resale 
would defeat that goal and might frustrate the ability of the defend- 
ant to pursue the available remedies should the latter prevail on 
the merits.” R.J.F. Fabrics, Inc. v. United States, 10 CIT ——, —, 
651 F. Supp. 1431, 1436 (1986). 


Discussion 
Plaintiff initially asserted that jurisdiction was properly invoked 


under 28 U.S.C. § 1581(i), but at the hearing moved to amend its ju- 
risdictional basis to include in the alternative, 28 U.S.C. § 1581(a). 
Under § 1581(a) this court has jurisdiction to hear actions con- 
testing the denial of a protest. Plaintiff stresses that in accordance 
with R.J.F., supra, its goods were excluded and not seized, and since 
its protest against the exclusion of its merchandise was denied, then 
jurisdiction is properly invoked. In R..J.F., the plaintiff protested the 
exclusion of the imported goods which were later seized, this Court 
held that it had jurisdiction over the action, contesting the denial of 
the protest, pursuant to § 1581(a). That opinion set forth a distinc- 
tion between exclusion and seizure: 


The practical effect of * * * [exclusion] is to deny entry into the 
customs territory of the United States. The importer may then 
dispose of the goods as he chooses. In the case of seizure, howev- 
er, the government often takes control of the merchandise, and 
may ultimately institute forfeiture proceedings. 


10 CIT at ——, 651 F. Supp. at 1433. The distinction is relevant in 
determining the proper forum to challenge the agency action, since 
pursuant to 28 U.S.C. § 1356 (1982): 


The district courts shall have original jurisdiction, exclusive of 
the courts of the States, of any seizure under any law of the 
United States on land or upon waters not within eueiivel ty and 
maritime jurisdiction, except matters within the jurisdiction of 
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- Court of International Trade under section 1582 of this 
title. 


Section 1582 addresses actions commenced by the United States and 
is thus, not applicable. Further, R.J.F. does not stand for the propo- 
sition that a seizure may be protested, but merely enunciated this 
Court’s interpretation that its jurisdiction over protested exclusions 
did not necessarily cease once the goods were subsequently seized. 
10 CIT at ——, 651 F. Supp. at 1433. 

The Court must conclude that plaintiff was in fact protesting the 
seizure, not the exclusion of the goods based on the following rea- 
sons: (1) the protest itself states that it challenges the seizure of the 
goods; (2) in August 1987, plaintiff received a notice of seizure; (3) as 
submitted by plaintiff, the government has control of the merchan- 
dise; and (4) after this “seizure”, plaintiff was required to make a 
choice as to whether immediate forfeiture should begin or whether 
plaintiff wanted to petition for relief from seizure. There does not 
appear to have been any exclusion, but rather the goods were seized 
from the inception of their attempted entry. Thus, jurisdiction over 
this action does not properly lie under § 1581(a). 

It should be noted that a petition pursuant to 19 U.S.C. § 1618 is 
“the usual avenue for importers recovering possession of seized 
property.” Siaca v. United States, 754 F.2d 988, 990 (Fed. Cir. 1985); 
see 19 C.F.R. § 162.31 and § 171.0, et. seg. In the majority of cases, 
this petition for remission or mitigation settles the dispute, elimi- 
nating the need for judicial intervention. Siaca, supra, citing United 
States v. Eight Thousand Eight Hundred and Fifty ($8,850) Dollars 
in United States Currency, 461 U.S. 555, 566-67 (1983); United 
States v. Forty-Seven Thousand Nine Hundred and Eighty ($47,980) 
Dollars in Canadian Currency, 804 F.2d 1085, 1089 (9th Cir. 1986). 
If this process does not receive the issue, then by the government 
bringing a judicial condemnation proceeding, the claimant is per- 
mitted to assert his claim or interest in the property. Siaca, 754 
F.2d at 990-91. If plaintiff is challenging a delay in the commence- 
ment of forfeiture proceedings, it may have a cause of action in dis- 
trict court. $8,850, 461 U.S. at 566-67; $47,980, 804 F.2d at 1089. 

As to whether jurisdiction may be properly claimed under 21 
U.S.C. § 1581(i),‘ it is settled that this is not the appropriate court to 
hear. claims brought pursuant to § 545. See 28 U.S.C. § 1355 (1982); 
United States v. Gold Mountain Coffee, Ltd., 8 CIT 247, 597 F. Supp. 
510 (1984), reh’g denied, 8 CIT 336, 601 F. Supp. 212 (1984). Further, 
the Court again must distinguish its position in R.J.F., from the fac- 
tual situation presented herein. The detention of plaintiff's goods in 
~TSection 1581 (1982 and Supp. III 1985) provides: 

, @ In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of this section 
*, the Court of Interna‘ soraathenal Teake Ghialk baies Uashesheo durladtetian of tary ev nttien etemnenend ogaiant the United 
State, ita agencic, or ite oficers, that aries out of any law ofthe United States providing for— 
ciate ermal ean se seals e enon hinniin traibeion or 


(4) administration and eaforcement with respect to the matters referred to in paragra (1)-(3) of this subsection 
and subsections (a)(h) of this section. ” 
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R.J.F. occurred to prevent the attempted entry of merchandise, re- 
stricted by quota, under allegedly false documents. As was stated in 
that case, even if the exclusion was not protestable, the controversy 
nonetheless required a determination of country of origin of the 
merchandise excluded for possible quota requirements. Thus, juris- 
diction would lie under § 1581(i)\(3) and (4) as, in essence, that was 
an action arising out of the administration and enforcement of a 
quantitative restriction on imported goods. 10 CIT at ——, 651 F. 
Supp. at 1436-37. 

In comparison, an action which contested a seizure and forfeiture 
was dismissed, as the challenge did “not fall within paragraphs 
(1}(3) of subsection (i) nor is it part of the administration or en- 
forcement of matters referred to in such paragraphs or in subsec- 
tions (a)-(h) of 28 U.S.C. § 1581.” Andrew R. McCarthy d/b/a Long 
Beach Classic Imports v. John H. Heinrich, 11 CIT ——, ——, Slip 
Op. 87-120 at 4 (November 2, 1987). 

The underlying dispute in this action would require a determina- 
tion on the substantive law covering trademark and counterfeit 
goods. Under 28 U.S.C. §§ 1331 and 1338, the district courts have 
original jurisdiction over actions based on federal statutes relating 
to trademarks. See e.g., Montres Rolex, S.A. v. Snyder, 718 F.2d 524 
(2d Cir. 1983) (district court had jurisdiction pursuant to 28 U.S.C. 
§ 1331, over action by American trademark owner challenging Cus- 
toms decision that imported goods were not counterfeit, but were 
merely infringing the trademark), cert. denied, 465 U.S. 1100 (1984); 
Uniied States v. Eighty-Nine (89) Bottles of Eau de Joy, 797 F.2d 767 
(9th Cir. 1986) (“genuine goods” imported without trademark hold- 
er’s consent subject to forfeiture action in district court). 

In Lois Jeans & Jackets, U.S.A., Inc. v. United States, 5 CIT 238, 
566 F. Supp. 1523 (1983), plaintiff was served redelivery notices for 
imports which allegedly infringed a trademark. This court had ju- 
risdiction only over the action challenging the validity of the no- 
tices, based on Customs’ noncompliance with its regulations. How- 
ever, the infringement issue was not within the court’s jurisdiction 
and would be addressed in the declaratory judgment action filed by 
the importer in district court. See also Bally/Midway Mfg. Co. v. 
Regan, 5 CIT 237, 565 F. Supp. 1045 (1983) and Kidco, Inc. v. United 
States, 4 CIT 103 (1982) (actions by American copyright owners, 
seeking to prevent cancellation of redelivery notices to the importer 
of allegedly infringing goods, were not within this court’s jurisdic- 
tion under § 1581(iX3) or (4) and transferred to district court); com- 
pare Schaper Mfg. Co. v. Regan, 5. CIT 266, 566 F. Supp. 894 (1983) 
(thrust of action pertained to Customs’ regulations for posting of 
bonds by copyright owner in conjunction with its demand to exclude 
imported piratical copies of its product). 

This court may have jurisdiction over certain actions which relate 
to the exclusion of merchandise subject to trademark protection. 
See Vivitar Corp. v. United States, 761 F.2d 1552, 1560 (Fed. Cir. 
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1985), cert. denied, 474 U.S. 1055 (1986); contra Olympus Corp. v. 
United States, 792 F.2d 315 (2d Cir. 1986), petition for cert. filed, 55 
U.S.L.W. 3372 (U.S. Nov. 6, 1986) (No. 85-757); Coalition to Preserve 
the Integrity of American Trademarks v. United States (COPIAT), 
790 F.2d 903 (D.C. Cir. 1986), cert. granted, 107 S. Ct. 642 (1986). 
Our appellate court in Vivitar held that the CIT had jurisdiction 
over an action, contesting Customs’ refusal to exclude certain trade- 
marked goods pursuant to its regulation, as a corollary to its protest 
jurisdiction under 28 U.S.C. § 1581(a), and alternatively, had juris- 
diction under § 1581(iX3) and/or (4), as an embargo or quantitative 
restriction. 761 F.2d at 1560.5 But see COPIAT, 790 F.2d at 906-07 
(embargo or quantitative restriction must relate to trade policy for 
CIT to have jurisdiction under this section); Olympus, 792 F.2d at 
318-19, (these sections contemplate a numerical restriction). 
Nevertheless, these cases have only involved a challenge to the 
validity of the regulations, and do not implicate the jurisdiction of 
this court over seizures or claims relating to counterfeit goods. See 
e.g., 89 Bottles of Eau de Joy, 797 F.2d at 770 (COPIAT, Olympus, 
and Vivitar have generally involved Customs’ interpretation of an 
exception to the statute prohibiting the import of infringing or 
counterfeit goods, rather than the scope of that statute). Moreover, 
were resolution of the action to depend upon a determination of the 
substantive trademark issue, jurisdiction would properly lie in the 
district court. Vivitar, 761 F.2d at 1560. Therefore, this action is not 


within this court’s jurisdiction under 28 U.S.C § 1581(i). 


CoNCLUSION 


This court does not have jurisdiction pursuant to 28 U.S.C 
§ 1581(a) over this cause of action as plaintiff's goods were seized 
and not excluded. The district court has original jurisdiction over 
seizures. Further, the goods were seized as they were allegedly 
counterfeit. Thus, the substantive issues requiring determination do 
not fall within the administration and enforcement of the laws over 
which this court has jurisdiction under 28 U.S.C. § 1581(i). There- 
fore, defendants’ motion to dismiss is granted. So ORDERED. 


5 The CIT held that the statutory exclusion of the merchandise under § 1526 constituted a quantitative limit of “zero.” 
Vivitar v. United States, 7 CIT 170, 176, 585 F. Supp. 1419, 1426 (1984). 





U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 88-8) 


SEATTLE MarINE FisHinc Suppty Co., Norpsy Suppty Co., Reppen Net 
Co., FisHeries Suppty Co., Lummi Fisueries Suppty Co., Nets, Inc., Ta- 
COMA Marine Suppty, AsToRIA MARINE SupPLy, AND ENGLUND MARINE 
SupPLy, PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 83-10-01552 


Before CaRMAN, Judge. 
[Plaintiff's motion denied and action dismissed.] 
(Decided January 26, 1988) 


George R. Tuttle, P.C., (George R. Tuttle, Gary C. Cooper, and George R. Tuttle III, 
on the motion) for the plaintiffs. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice, Joseph I. Lieb- 
man, Attorney in Charge, International Trade Field Office (Sheila N. Ziff, on the mo- 
tion) for the defendant. 


MEMORANDUM OPINION AND ORDER 


CarMaN, Judge: Plaintiffs, Seattle Marine Fishing Supply Co., et 
al. (plaintiffs), commence this action pursuant to section 
516A(aX(2\BXiii) of the Tariff Act of 1930, as amended, 19 U‘S.C. 
§ 1516a(aX(2)(BXiii) (1982), contesting the Department of Commerce, 
International Trade Administration’s (ITA) administrative review 
of its antidumping investigation of fish netting from Japan. Fish 
Netting of Manmade Fibers From Japan, 37 Fed. Reg. 11560 (1972). 
Plaintiffs seek judicial review, pursuant to Rule 56.1 of the rules of 
this Court, of the ITA’s final results of the administrative review 
published in Fish Netting of Man-Made Fibers From Japan; Final 
Results of Administrative Review of Antidumping Finding, 48 Fed. 
Reg. 43210 (1983), claiming the ITA’s final administrative review 
determination was arbitrary, capricious, an abuse of discretion, un- 
supported by substantial evidence on the record, or otherwise not in 
accordance with law. Upon review of the record and the papers sub- 
mitted by the parties, the Court finds the ITA’s determination was 
neither arbitrary, capricious, nor an abuse of discretion, and was 
supported by substantial evidence on the record and was otherwise 
in accordance with law. Plaintiff's motion is denied and this action 
is dismissed. 

Facts 


The following facts do not appear to be in dispute. Plaintiffs are 
United States importers of fish netting, including the same mer- 
chandise at issue in this action. On June 9, 1972, the Department of 
Treasury (Treasury) issued a dumping finding with respect to fish 
netting from Japan. Fish Netting of Manmade Fibers From Japan, 
37 Fed. Reg. 11560 (1972). On or about January 2, 1979, the United 
States Customs Service (Customs) submitted an exporter’s sales 
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price questionnaire to Momoi Company, Inc., San Diego, California, 
a company related to Momoi Fishing Net Manufacturing Co., Ltd. of 
Japan (Momoi). Momoi is an exporter and manufacturer of fish net- 
ting of manmade fiber. The questionnaire requested updated sales 
data covering the time period September 1, 1976 through March 31, 
1978 in order to determine exporter’s sales price. The accompany- 
ing cover letter stated: “If the requested data is not supplied within 
30 days, the Customs Service will proceed with the antidumping ap- 
praisements based on the best information available.” Document 
No. 1 of the Administrative Record of the first administrative re- 
view, Seattle Marine Fishing Supply Co. v. United States, Court No. 
83-10-01552 (A.R.R.). 

On January 2, 1980, authority for administering the antidumping 
and countervailing duty laws was transferred from Treasury to the 
ITA, pursuant to the Trade Agreements Act of 1979, 19 U.S.C. 
1677(1) (1980). On March 28, 1980, the ITA published notice it was 
conducting administrative reviews of all outstanding antidumping 
findings and orders. The appended list of antidumping orders in- 
cluded the dumping finding of June 9, 1972, covering fish netting of 
manmade fibers from Japan. The notice included the following: 


Pursuant to section 751(a)(1) of the Tariff Act of 1930, as 
amended (93 Stat. 175, 19 U.S.C. 1675(a\(1), this notice is to ad- 
vise the public that the Department of Commerce is conducting 
an administrative review of findings of dumping under the An- 
tidumping Act, 1921, to determine the foreign market value 
and United States price of each entry of merchandise subject to 
the finding and included within the determination (i.e., for each 
finding, all entries with dates of purchase or export, as enero. 
priate, occuring subsequent to the period covered by the last 
published master list, or, as a minimum, the last 12-month peri- 
od); and to determine the amount, if any, by which the foreign 
market value exceeds the United States price. 

Section 751(a)\(1) provides that administrative review take 
place at least once during the 12-month period beginning on 
the anniversary of the date of publication of all findings under 
the Antidumping Act, 1921, or orders under title of the 
Tariff Act of 1930, as amended (93 Stat. 150). Current findings 
and their dates of publications are listed in the Appendix to 
this notice. The administrative review of the findings listed in 
appendix will be completed — anniversary in 1981 of the 
date of publication of the finding. Questionnaires are being, or 
will be, delivered to affected foreign manufacturers, producers 
or exporters. The responses will be analyzed and then, in ac- 
cordance with section 353.53(d) of the Commerce Regulations 
(19 CFR 353.53(d), 45 FR 8205), the parties to the p i 
can request disclosure of the non-confidential information (or, 

ursuant to an administrative protective order, of confidential 
information) on the basis of which the determination will be 
made. Where disclosure is requested, it will be made ey 
about 30 days prior to the date a notice of review is published. 
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Written views may be presented, and an opportunity to present 
oral views may be requested, by any party to whom disclosure 
was made. After providing an opportunity for comment by in- 
terested parties, the Department of Commerce will publish in 
the Federal Register the results of such review, together with 
notice of any antidumping duties to be assessed and estimated 
antidumping duties to be deposited. 

This notice is published pursuant to section 751(aX(1) of the 
Act (93 Stat. 175, 19 U.S.C. 1675(a)(1)). 


Administrative Review of Antidumping Determinations, 45 Fed. 
Reg. 20511, 20511-512 (1980). 

In August of 1980, the ITA submitted questionnaires to Momoi 
and other exporters of fish netting from Japan, requesting sales da- 
ta for the period April 1, 1978 through May 31, 1980. The letter to 
Momoi, dated August 6, 1980, requested submission of the answers 
to the ITA “within 30 days from the date the questionnaire is re- 
ceived” and warned Momoi that “[aJny undue delays or lack of re- 
sponse may result in [the ITA] proceeding with appraisements 
based on the best information available.” A.R.R. at doc. 56. 

A letter dated September 17, 1980 and addressed to the ITA from 
Momoi was received by the ITA. The letter referred to the question- 
naire it had received from the ITA and responded it had previously 
replied with a request for a one month extension of time due to the 
absence of its manager who would complete the questionnaire when 
he returned October 10, 1980. A.R.R. at doc. 71. The ITA denies 
having any such knowledge, on the record, of receiving this letter. 

By cable, dated November 18, 1980, to the U.S. Embassy in To- 
kyo, the ITA communicated its receipt of 17 out of 43 responses to 
the questionnaires and only two of the 26 non-responding firms had 
been granted extensions, both of which were also overdue. The ITA 
requested advice on the intentions of the nonresponding firms. 
A.R.R. at doc. 110. By cable, dated November 19, 1980, the U.S. Em- 
bassy in Tokyo advised the ITA it was closing the files in connection 
with ten of the 26 nonresponding firms, including Momoi. The cable 
indicated that Momoi’s response was due on September 27, 1980, 
and that the embassy had “followed up” on the matter on October 
31, 1980. A.R.R. at doc. 111. 

On May 5, 1981, the ITA published its first preliminary results of 
the administrative review for the periods 1976-1978 and 1978-1980 
for fish netting of manmade fibers from Japan which covered 21 
manufacturers and 25 exporters. The notice stated 35 firms, includ- 
ing Momoi, either “refused to respond or provided inadequate re- 
sponses” to the questionnaires. The notice continued the ITA used 
the best information available for those nonresponding firms. This 
information consisted of third country sales to Canada of fish net- 
ting as the best evidence of fair market value to compare to the ex- 
port sales price to the United States. Fish Netting of Manmade Fi- 
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bers From Japan; Preliminary Results of Administrative Review of 
Antidumping Finding, 46 Fed. Reg. 25118 (1981). 

On June 1, 1981, the U.S. Embassy received Momoi’s answers to 
the 1979 Treasury questionnaires for the period September 1, 1976 
through March 31, 1978, and to the ITA questionnaires for the peri- 
od December 1, 1977 through May 31, 1980. A.R.R. at doc. 212. On 
June 12, 1981, the ITA held a hearing over the preliminary results 
of the administrative review of the fish netting from Japan. At this 
hearing, the Director of the Office of Compliance of the ITA stated 
the position of the ITA that where firms had made a good faith ef- 
fort to respond to the questionnaires, but had responded inade- 
quately or could show mitigating circumstances for failure to re- 
spond, supplemental responses would be accepted for filing. In the 
case of nonresponding companies failing to demonstrate a good fair 
effort to submit information, the Director stated the ITA would use 
the best information available pursuant to 19 U.S.C. § 1677e(b), 
which provides as follows: 


(b) Determinations to be made on best information 
available. 


In making their determinations under this subtitle, the ad- 
ministering authority and the Commission shall, whenever a 
party or any other person refuses or is unable to ee infor- 
mation requested in a timely manner and in the form required, 


or otherwise significantly impedes an investigation, use the 


best information otherwise available. 


19 U.S.C. § 1677e(b) (1980). 

On June 19, 1981, the ITA sent out notices to the domestic attor- 
neys respresenting the interested parties in the above proceedings 
and listed, pursuant to its stated intentions in the June 18 hearing, 
those firms which it considered to have made good faith efforts to 
furnish responses and those it considered nonresponsive, which in- 
cluded Momoi. The notices also stated if the attorneys wanted the 
ITA to reconsider it categorization for any firms on the second, 
nonresponsive list, arguments and supporting information must be 
furnished by June 26, 1981. A.R.R. at doc. 255. Momoi responded 
with its post-hearing brief on June 26, 1981. A.R.R. at doc. 265. 

Plaintiffs’ counsel met with the ITA on June 29, 1981 to discuss 
Momoi’s claim of a good faith effort to respond to the question- 
naires in a timely fashion. Following this meeting, on July 6, 1981, 
Momoi, through its counsel, submitted to the ITA its list of all types 
of fish netting sold by the Japanese exporters in the U.S., the home 
market, and the third countries. A.R.R. at doc. 276. A supplemental 
submission to the ITA was made on July 9, 1981. A.R.R. at doc. 279. 

By letter dated July 28, 1981, the ITA advised Momoi, as follows: 


On June 12, 1981, the Department of Commerce held a hearing 
concerning the preliminary results of the review of the an- 
tidumping finding on fish netting of manmade fibers from Ja- 
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_ pan. Subsequent to the hearing the Department has decided to 
permit all firms to submit additional information to correct any 
inadequacies in their response to antidumping questionnaires 
issued by the U.S. Customs Service in prior years. For the peri- 
od covered by the recent Commerce questionnaire the Depart- 
ment will permit those firms which it considers to have made a 
“good-faith” effort to respond to correct any inadequacies in 
those responses. The Department will notify you of the inade- 
quacies it has found. 


Firms which the Department considers to have been nonrespon- 
sive to the recent Commerce questionnaire will not be permit- 
ted to submit additional information. For these firms the De- 
partment will base its assessments on the best information 
available, including its analysis of supplemental information 
— by firms under the guidelines established by this 
etter 


You may correct inadequacies in your responses to any ques- 
tionnaire(s) previously issued by Customs [1976-78 when The 
Department has determined that your firm was non-responsive 
to the recent Commerce questionnaire covering the period 
[April 1, 1978] through May 31, 1980, and will therefore accept 
no further information pertaining to that period. 


A.R.R. at doc. 291. The ITA, on August 20, 1981, also advised 
Momoi of the deficiencies in Momoi’s response to the Customs ques- 


tionnaire for the April 1, 1976 through March 31, 1978 time period. 
A.R.R. at doc. 315. 

On April 17, 1982, Momoi submitted additional data correcting 
the deficiencies for the 1976-1978 period, as requested by the ITA. 
Momoi also submitted data for the period April 1, 1978 through 
May 31, 1981. A.R.R. at doc. 423. Momoi subsequently petitioned 
the ITA, pursuant to 19 U.S.C. § 1675(b) for revocation of the an- 
tidumping order on April 23, 1982. The ITA rejected Momoi’ s peti- 
tion on April 9, 1982. 

On December 27, 1982, the ITA published its revised sisliaabals 
results of the administrative review of the fish netting investiga- 
tion. The publication stated certain firms were permitted to file ad- 
ditional responses, but concerning the nonresponsive firms, the ITA 
would use the best information available to determine the assess- 
ment rates. The notice also stated Momoi’s petition for revocation 
was rejected for failure to meet the criteria set forth in 19 C.F.R. 
§ 353.54. Fish Netting of Man-Made Fibers From Japan; Revised 
Preliminary Results of Administrative Review of Antidumping 
Finding and Tentative Determination to Revoke in Part, 47 Fed. 
Reg. 57546 (1982). 

On January 28, 1983, the ITA held a section 751 administrative 
review hearing on the proposed revised preliminary dumping mar- 
gins, in which the Compliance Director again reiterated the ITA’s 
position it would not consider Momoi’s submissions of data for the 
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1978 through 1980 period because the data was untimely submitted. 
It was repeated the best information available would be used. 

On September 22, 1983, the ITA published the Fish Netting of 
Man-Made Fibers from Japan; Final Results of Administrative Re- 
view of Antidumping Finding, 48 Fed. Reg. 43210 (1983), in which it 
was determined Momoi would be subject to 8.08% dumping margins 
for the time periods September 1, 1976 through March 31, 1978 and 
April 1, 1978 through May 31, 1980. 


BACKGROUND 


Plaintiffs filed their amended complaint on January 11, 1984 
seeking relief in the form of a judgment declaring the ITA’s pub- 
lished notice of the final results of the administrative review of the 
antidumping findings, 48 Fed. Reg. 43211 (1983), in connection with 
fish netting from Japan, to be unsupported by substantial evidence 
on the record or otherwise not in accordance with law. Plaintiffs 
specifically enumerated, in their amended complaint, a number of 
reasons why the final results of the administrative review, includ- 
ing the dumping margins and any antidumping duties assessed as 
the result thereof, were “illegal, null and void.” 

Plaintiffs now file their motion for judgment on the agency 
record, pursuant to rule 56.1 of the Rules of this Court, again urg- 
ing the Court to find the administrative review of the antidumping 
order of fish netting of man-made fibers from Japan void and re- 
mand the matter to the ITA for consideration of certain submis- 
sions of information by Momoi previously rejected by the ITA as un- 
timely filed. 

Plaintiffs, in their motion papers, refer to the various contentions 
listed in their complaint and declare they “abandon all claims than 
those relating to the submission of answers by Momoi for the calcu- 
lation of dumping margins for the period of December 1, 1977 
through May 31, 1980.” Memorandum in Support of Plaintiff's [sic] 
Motion for Judgment on the Administrative Record at 4, Seattle 
Marine Fishing Supply Co. v. United States, Court No. 83-10-01552. 
Considering this sole claim, plaintiffs now hold three major 
contentions. 

Plaintiffs first contend the ITA’s section 751 final administrative 
review (§ 751 review) results are void because the certain cost sub- 
missions provided by Momoi were refused consideration by the ITA, 
contrary to plaintiffs’ interpretation of the “best information other- 
wise available” rule of 19 U.S.C. § 1677e and 19 C.F.R. § 353.51 and 
relevant case law. Plaintiffs also argue the dumping margins deter- 
mined by the ITA in the § 751 review are void because the ITA did 
not provided proper notice of the initiation of that review. 

Finally, plaintiffs conclude their contentions urging that the 
Trade Act of 1979 and the principles of due process require the ITA 
to consider Momoi’s responses to the questionnaires. Plaintiffs con- 
tinue that it was arbitrary, capricious, and an abuse of discretion 
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for the ITA to accept only a portion of Momoi’s responses as well as 
to establish the distinction between “responders” and 
“nonresponders”, and that the ITA erroneously penalized the im- 
porter by collecting duties which were not applicable to the import- 
ed merchandise. 

Defendant defends the ITA’s determination as reasonable, sup- 
ported by substantial evidence on the record and otherwise in ac- 
cordance with law. Specifically, defendant maintains the record 
shows Momoi had received the Customs and ITA questionnaires and 
had been notified the best information available would be used if 
the responses were no timely made. Momoi, defendant urges, filed 
its responses ten months later and following the publication of the 
preliminary results. Defendant states the ITA’s decision to reject 
this untimely filed information is in accordance with 19 U.S.C. 
§ 1677e(b). Defendant also argues plaintiffs’ interpretation of 19 
C.F.R. § 353.51 is misguided and that this regulation does not pro- 
vide for receipt of additional information where no timely response 
was submitted. 

Defendant also disagrees with plaintiffs’ belief the final results 
are void due to insufficient notice. Defendant bolsters this view by 
arguing plaintiffs are barred from raising this issue for the first 
time in their motion pursuant to 28 U.S.C. § 2637(d), requiring the 
exhaustion of administrative remedies. In the alternative, defend- 
ant claims plaintiffs have failed to show they were harmed by the 
ITA’s failure to publish the exact date the review would commence, 
especially when plaintiffs had actual notice of, and participated i in, 
the administrative review without objection. 

Finally, defendant counters plaintiffs’ last arguments by denying 
plaintiffs were deprived of their due process rights and states that 
plaintiffs had actual notice of the administrative review, full oppor- 
tunity to participate, and the ITA’s decision to distinguish the inter- 
ested parties and disallow late responses was a reasonable exercise 
of the agency’s discretion. 


DISCUSSION 


The first issue before the Court is whether or not the ITA’s deci- 
sion to reject Momoi’s alleged untimely filed submission of re- 
sponses to the questionnaires is in contravention to 19 U.S.C. 
§ 1677e(b) of the antidumping law, and therein unreasonable, un- 
supported by substantial evidence on the record, and not in accord- 
ance with law. Momoi challenges the results of the final administra- 
tive review stating the ITA’s failure to consider these cost submis- 
sions renders the review void. 

The Court, in reviewing challenges to administrative reviews gov- 
erned under 19 U.S.C. § 1675, must sustain the ITA’s determination 
unless it is found to be “unsupported by substantial evidence on the 
record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(bX(1)(B) (1982). It has been established the administrative 
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agency “has broad discretion in the enforcement of the trade laws 
and * * * [its] ‘decision does not depend on the “weight” of the evi- 
dence, but rather on [its] expert judgment * * * based on the evi- 
dence of the record.’ ”” Manufacturas Industriales de Nogales, S.A. v. 
United States, —— CIT ——, ——, 666 F. Supp. 1562, 1567 (1987) 
(quoting Matsushita Electric Industrial Co., Ltd. v. United States, 
750 F.2d 927, 933 (Fed. Cir. 1984). 

The Court is guided in weighing the evidence by the “substantial 
evidence test” which “restricts the scope of the Court’s review of 
the agency record. Much deference is given to the agency’s interpre- 
tation [in the administration of the antidumping law]. As long as 
the interpretation is sufficiently reasonable, it will be upheld. Fur- 
thermore, it need not be the only reasonable interpretation.” Hercu- 
les, Inc. v. United States, —— CIT ——, ——, 673 F. Supp. 454, 463 
(1987). 


Substantial evidence has been observed to encompass: 


‘more than a mere scintilla. It means such relevant evidence as 
a reasonable mind might accept as adequate to support a con- 
clusion.’ Substantial evidence ‘is something less than the 
weight of the evidence, and the possibility of drawing two in- 
consistent conclusions from the evidence does not prevent an 
administrative agency’s finding from being supported by sub- 
stantial evidence.’ 


Matsushita Electric Industrial Co. v. United States, 750 F.2d 927, 
933 (Fed. Cir. 1984) (quoting Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 229 (1938); and quoting Consolo v. Federal Maritime 
Comm’n, 383 U.S. 607, 619-20 (1966) respectively). 

The focal point of the litigants’ first contention is 19 U.S.C. 
§ 1677(e) and its corresponding regulation, 19 C.F.R. § 353.51. Sec- 
tion 1677(e) provides as follows: 


§ 1677e. Verification of information. 


(a) General rule. 

Except with respect to information the verification of which 
is waived under section 1673b(b)\(2) of this title, the administer- 
ing authority shall verify all information relied upon in making 
a final determination in an investigation. In publishing such a 
determination, the administering authority shall report the 
methods and procedures used to verify such information. If the 
administering authority is unable to verify the accuracy of the 
information submitted, it shall use the best information avail- 
able to it as the basis for its determination, which may include 
the information submitted in support of the petition. 


(b) Determinations to be made on best information 
available. 

In making their determinations under this subtitle, the ad- 
ministering authority and the Commission shall, whenever a 
party or any other person refuses or is unable to produce infor- 
mation requested in a timely manner and in the form required, 
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or otherwise significantly impedes an investigation, use the 
best information otherwise available. 


19 U.S.C. § 1677e (1982). Section 353.51 provides, in pertinent part, 
as follows: 


§ 353.51 Verification of information; use of best informa- 
tion available. 


(a) Information upon which a final determination is based 
shall be verified. The methods and procedures used to verify i 
formation in a particular case s be published in the FED- 
ERAL REGISTER in the “Notice of irmative Final An- 
tidumping Determination” or “Notice of Negative Final An- 
tidumping Determination,” as appropriate. 

(b) enever information cannot be satisfactorily verified, or 
is not submitted in a timely fashion or in the form required, the 
submitter of the information will be notified and the affected 
determination will be made on the basis of the best information 
then otherwise available which may include the information 
submitted in support of the petition. An Hp ge: to correct 
inadequate submissions will be provided if the corrected sub- 
mission is received in time to permit roper analysis and verifi- 
cation of the information concerned; otherwise no co 
submission will be taken into account. Where a party to the 
proceeding refuses to provide —— information, that fact 
may be taken into account in determining what is the best 
available information. 


19 C.F.R. § 353.51(a)}(b) (1982). 

Plaintiffs first argue the language of § 1677(e)b should be inter- 
preted to define a “timely submission” as one “made in sufficient 
time to allow the ITA to verify the information contained therein, 
in order to use that information in the publication of a final deter- 
mination.” Memorandum in Support of Plaintiffs’ Motion for Judg- 
ment on the Administrative Record at 21, Seattle Marine Fishing 
Supply Co. v. United States, Court No. 83-10-01552. If this is true, 
according to plaintiffs, then under § 1677(e)b Momoi’s submissions, 
filed within a sufficient enough period of time for the ITA to verify 
the information, were timely submitted and therefore improperly 
rejected by the ITA. Plaintiff adds that Momoi’s information sub- 
mitted, for the sake of argument, in a timely manner, became the 
“best information available” for the ITA to use in its determination. 
Building their argument on these premises, plaintiffs state the ITA 
did not verify Momoi’s “best information available” submissions, 
contrary to § 1677e and the regulation, and therefore has no statu- 
tory or regulatory basis to exclude the information and rely on the 
ITA’s choice of “the best information available.” 

Plaintiffs have mistakenly believed they have filed a timely re- 
sponse to the ITA’s questionnaires and due to this fault much of 
their arguments fail. The record is clear Momoi filed its responses 
to the questionnaires far beyond the 30 day limit the questionnaire 
cover letter unequivocally stated was the time period within which 
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to file. Even if the Court were to take into consideration the alleged 
letter Momoi claims to have sent the ITA requesting a time exten- 
sion from the September 1980 deadline to October 1980, this still 
puts Momoi’s sole response at a filing date over seven months be- 
yond a possible extended cut off date and almost one month after 
publication of the notice of the preliminary results of the review. 
This notice, published on May 5, 1981, stated certain firms, of which 
Momoi was included, either “failed to respond or provided inade- 
quate responses” to the questionnaires and therefore the ITA used 
the best information otherwise available for these firms. 

The ITA is charged with the duty of administering the antidump- 
ing laws. When the ITA conducts administrative reviews of an- 
tidumping investigations, it requests responses to questionnaires 
from interested parties affected by the review. Because of statutory 
time limitations, the ITA provides a limited time period within 
which the parties may file their responses. In this case, the ITA spe- 
cifically warned Momoi that it had 30 days to respond and “[a]ny 
undue delays or lack of response may result in [using] the best in- 
formation available.” A.R.R. 56. In such a situation, when the time 
period expires and no response is submitted, “the ITA must refuse 
to consider untimely submitted information and instead rely on the 
best information available.” Ansaldo Componenti, S.p.A. v. United 
States, —— CIT ——, ——, 628 F. Supp. 198, 204 (1986). See also At- 
lantic Sugar, Ltd v. United States, 744 F.2d 1556 (Fed. Cir. 1984); 
UST, Inc. v. United States, 9 CIT 352 (1985). The statute is also 
clear when “a party or any other person refuses or is unable to 
produce information requested in a timely manner and in the form 
required * * *” the ITA shall use the best information otherwise 
available. 19 U.S.C. § 1677e(b). 

In Ansaldo, the court noted the administering agencies had never 
received a response from the petitioner by the requested dates. The 
court went on to declare: 


This fact, in and of itself, provides sufficient basis to sustain 
Commerce’s use of the best information available. Section 751 
reviews are conducted and must be completed within specific 
time frames. The procedures involved in these reviews make it 
imperative the requested information be submitted within a pe- 
riod that allows [the ITA] sufficient time for adequate analysis 
and comment while still meeting statutory deadlines. As in the 
present case, when the information requested is not timely pro- 
vided, [the ITA] has no choice but to proceed with its review 
pa a its determinations using the best information 
available. 


Ansaldo, —— CIT at ——, 628 F. Supp. at 205. 

The United States Court of Appeals for the Federal Circuit has 
also commented on the unique time limitations imposed on the ad- 
ministering agencies. The court observed the best information rule: 
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is set within the extremely short statutory deadlines which the 
Congress built into the new antidumping law and the resultant 
lack of time which the [agency] has to wield its little-used sub- 
poena power. Thus cooperation by the parties to the investiga- 
tion is essential, as well as diligence by the [agency] staff, to 
gather the data needed for an accurate determination. Non- 
cooperation by parties or other persons may, in the absence of 
[agency] time to pursue judicial compliance, be penalized at 
least in the eyes of those parties or persons, by the [agency’s] 
mandatory use of whatever other best information it may have 
available. In short, one may view the best information rules, as 
the [agency] urges, as an investigative tool, which that agency 
may wield as an informal club over recalcitrant parties or per- 
sons whose failure to cooperate may work against their best 
interest. 


Atlantic Sugar, 744 F.2d at 1560 (footnotes omitted). 

It is clear the ITA had informed Momoi of the time frame in 
which it was to respond or subject itself to the best information oth- 
erwise available. The record displays the ITA followed statutory 
procedure and Momoi was afforded its chance to respond to the 
questionnaires, which it failed to do. Therefore, the ITA was not un- 
reasonable or otherwise acting contrary to law when it refused to 
accept Momoi’s untimely filed responses and instead relied upon 
the best information otherwise available. 

Similarly, plaintiffs’ argument the submissions were filed in time 
for the ITA to verify the information and therefore constitute a 
timely submission is speculative at best and can not stand in light 
of this Court’s above analysis. The administering agency has great 
discretion in carrying out the antidumping laws. The fact that 
plaintiffs are able to determine for Commerce what constitutes a 
proper time for verification, what constitutes a “timely submis- 
sion”, and what should be accepted, despite the statute, is interest- 
ing, at best. Plaintiffs’ submissions have been found to be untimely 
filed, and the ITA’s decision to reject these late responses is sup- 
ported by the record, and in accordance with law. 

Plaintiffs challenge the ITA’s decision on what constitutes the 
best information available and argues its submitted information 
was the best information available. The issue is not, as plaintiffs 
would argue, whose information becomes the best information oth- 
erwise available, but whether or not evidence on the record supports 
the ITA’s decision. See Atlantic Sugar, 744 F.2d at 1561. Review of 
the record clearly displays plaintiffs’ refusal to comply with filing 
deadlines. The ITA then used Canadian sales data as the best infor- 
mation which was otherwise (other than the untimely submitted in- 
formation) available. This was a reasonable exercise of the ITA’s 
discretionary powers, was supported by the record, and was not con- 
trary to law. See Ansaldo, —— CIT at ——, 628 F. Supp. at 205-206. 

Plaintiffs’ second contention is the ITA’s determined dumping 
margins for Momoi are void because the ITA failed to properly in- 
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form the parties of the initiation of the administrative review. 
Plaintiffs rely solely on Hide-Away Creations Ltd. v. United States, 
6 CIT 310, 577 F. Supp. 1021 (1983), for support of their argument. 
In Hide-Away, the Court determined the mere statement of intent 
by the ITA, found in the published notice of the final investigation 
results, to conduct an administrative review within the 12-month 
period without specifying any dates was insufficient to provide in- 
terested parties with actual notice of the initiation of a review pur- 
suant to 19 U.S.C. § 1675.1 Plaintiffs maintain, as was found in 
Hide-Away, they were prejudiced by this lack of proper notification 
and therefore the ITA’s determination of dumping margins should 
be found void. 

Plaintiffs argue the instant case and that found in Hide-Away are 
analogous. The Court disagrees. The facts in Hide-Away display the 
notice of intent to initiate an administrative review was published 
not in a separate notice but in the published notice of the final re- 
sults of the investigation in language stating “ ‘the Department in- 
tends to conduct an administrative review within twelve months of 
the publication of the countervailing duty order.’” Hide-Away, 6 
CIT at 312-13, 577 F. Supp. at 1023. The facts in the instant action, 
by contrast, show the ITA published a separate notice in the Feder- 
al Register entitled Administrative Review of Antidumping Deter- 
minations. This notice included the following language: 


SUPPLEMENTARY _INFORMATION: Pursuant to section 
751(a)(1) of the Tariff Act of 1930, as amended (93 Stat. 175, 19 
U.S.C. 1675(a)(1)), this notice is to advise the public that the De- 
partment of Commerce is conducting an administrative review 
of findings of dumping * 

Section 751(a)(1) provides that administrative review take 
place at least once during the 12-month period beginning on 
the anniversary of the date of publication of all findi ngs wat 
Current findings and their dates of publications are listed in 


the Appendix to this notice. The administrative review of the 
findings listed in appendix will be completed by the anniversary 
in 1981 of the date of publication of the finding. Questionnaires 
are being, or will be, delivered to affected foreign manufactur- 
ers, producers or exporters. 


* * * 


1 evi 1675, in pertinent part, pred: 
§ 1675. Administrative review of determinations. 


(a) Periodic review of amount of duty. 


(1) In general. 

At least once during each 12-month or under section 1908 of this ef the dotnet pebiention of 2 coe 
tervailing duty order under this subti r under section 1 this title, an antidumping duty order under 
this subtitle or a finding under the Antidumping Act, 1921, or a notice of the suspension of an investigation ition, the 
administering authority, after publication of notice of such review in the Federal Register, 


(B) review, and determine (in accordance with paragraph (2)), the amount of any antidumping duty * * * 


19 U.S.C. § 1675(aX1XB) (1982) (emphasis added). 
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Appendix 
Antidumping Orders 


Finding dates Commodity 


* 


6/09/72 


Administrative Review of Antidumping Determinations, 45 Fed. 
Reg. 20511, 20511-512 (1980) (emphasis added). Here specific dates 
have clearly been published to afford interested parties a time 
frame within which they may comply. 

Other points of distinction between Hide-Away, and the present 
case include the fact that in Hide-Away the affected petitioner had 
no actual notice of the initiation of the administrative review. The 
court in Hide-Away was strenuous in noting the following: 


[T]he procedural error here by [the] ITA in failing to publish a 
proper notice in the Federal ister prior to the initiation of 
the first administrative review resulted in substantial prejudice 
to plaintiffs, i.e., the late filing and exclusion from administra- 
tive review of evidence directly relevant to Confecciones’ zero 
benefit status. Absent publication in the Federal 1 az of the 
date that the first administrative review would initiated, 


there were no other means prescribed by the statute for plainti iff 
f t 


to have ascertained the actual date of the commencement of 
first section 751 review. 


Hide-Away, 6 CIT at 318, 577 F. Supp. at 1027 (emphasis added). 
Such is not the case before the Court. The facts before this Court in- 
dicate plaintiffs had sufficient notice an administrative review was 
initiated and additionally show plaintiffs maintain they had asked 
for an extension of time in which to answer the questionnaires. 
Defendant argues this Court should not entertain this argument 
because plaintiffs failed to raise this contention in the administra- 
tive proceedings and the statutory requirement of exhaustion of ad- 
ministrative remedies operates to bar the Court from considering 
the issue. Defendant continues 19 U.S.C. §§1516a(aX(2)? and 
(b1)(B)® set forth that “in actions involving challenges to determi- 


2 Section 1516a(a\(2) sets forth: 
(2) Review of determinations on record. 
(A) In general. 
Within thirty days after the date of publication in the Federal Register of— 
(i) notice of any determination described in clause (ii), (iii), (iv), or (v) of subparagraph : 
(ii) an antidumping or countervailing duty order based upon any determination is clause (i) of sub- 
paragraph (B), 
an interested peeve to the in connection with which the matter arises may commence an 
action in the ae States Tee by a summons, and within thirty Guo Ghevesher @ 
complaint, eac! epee aecdbmery he Foe ry menphimn he prescribed by the rules of that court, contesting 
any factual findings or legal conclusions upon which the determination is based. 
19 U: S.C. § 1516a(aX2) (1982). 
3 Section 1516a(bX1XB) Learn 
(b) Standards of revi 
(1) Remedy. 
The court shall hold unlawful any determination, finding, or conclusion found— 
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nations made by the ITA under 19 U.S.C. § 1675, only matters 
raised during such proceedings upon which the agency had an op- 
portunity to make a determination are reviewable in this Court.” 
Defendants’ Memorandum in Opposition to Plaintiffs’ Motion for 
Judgment on the Administrative Record at 25, Seattle Marine Fish- 
ing Supply Co. v. United States, Court No 83-10-01552. Defendant 
points further to 28 U.S.C. §§ 2640(b)* and 2637(d)> emphasizing the 
legislative intent to require exhaustion of administrative remedies. 
Defendant supports its arguments with numerous cases. 

Plaintiffs, in their reply brief, state they do not dispute defend- 
ant’s arguments with respect to the statutory requirements requir- 
ing exhaustion of administrative remedies, but argue the present 
situation should fit under an exception to this rule. Plaintiffs refer 
to Philipp Bros., Inc. v. United States, —— CIT ——, 630 F. Supp. 
1317 (1986), to support the proposition that “the court ‘shall, where 
appropriate, require the exhaustion of administrative remedies.’ ” 
Philipp Bros., —— CIT at ——, 630 F. Supp. at 1320 (quoting 28 
US. C. 5 2637(d) (1982)). 

The court, in Phillip Bros., also referred to Rhone Poulenc, S.A. v. 
United States, 7 CIT 133, 583 F. Supp. 607 (1984), a case which this 
court has recognized stands for the following on exhaustion of ad- 
ministrative remedies: 


A litigant must exhaust administrative remedies before it 


may raise a claim in a civil action. However, where a new claim 
is asserted outside of the administrative record by a party who 
participated in the administrative proceeding, and the claim is 
purely legal and does not add factual data to the record, it is 
within the Court’s discretion to consider the claim. The Court 
must bear in mind any prejudice to the parties which would re- 
sult from the failure to raise the issue in the proceedings below. 


Hercules, Inc. v. United States, ——- CIT ——, ——, 673 F. Supp. 
454, 476 (1987) (referring to Rhone Poulenc, 7 CIT at 136, 583 F. 
Supp. at 611). 

From the record it appears plaintiffs are attempting to raise a 
factual argument which should have been raised at the administra- 
tive level. Plaintiffs clearly could have raised the alleged improper 
notice issue at the administrative level, especially if they were so 
prejudiced as they now claim. There appears to be no recognized ex- 
ception within which plaintiffs’ claim may be placed. As mentioned 
above, the record shows plaintiffs were not prejudiced by the al- 
leged lack of proper notice. With no prejudice apparent to the par- 
ties which would result from the failure to raise the issue in the 


(B) in an action brought under Eames (2) Sannin i. - this section, to be unsupported by substantial 
evidence on the record, or otherwise in accordance wi 


19 us: S.C. § 1516a(bX1B) (1982). 

* Section 2640(b) states the following: ‘(b) In any civil action commenced in the Court of International Trade under sec- 
tion 516A of the Tariff Act of 1930 [19 U.S.C. § 18160}, the court shall review the matter as specified in subsection (b) of 
such section [19 U.S.C. § 1516a(aX2\BXi)}.” 28 U.S.C. § 2640(b) (1982). 

5 Section 2637(d) provides as follows: (d) In any civil action not specified in this section, the Court of International Trade 
shall, where appropriate, require the exhaustion of administrative remedies. 28 U.S.C. § 2637(d) (1982). 
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proceedings below, the Court determines it will not exercise its dis- 
cretion to entertain this particular issue. 

Plaintiffs’ last argument complains the ITA acted in an unreason- 
able and arbitrary manner in rejecting Momoi’s untimely submitted 
information and as a result denied Momoi its constitutional right to 
due process of law by not having an opportunity to be heard and to 
present its information. Plaintiffs maintain that while the ITA ac- 
cepted Momoi’s submission of information for the 1976-1978 period 
of investigation, and determined other firms, which responded, albe- 
it incorrectly or inadequately; to be responsive and able to amend 
their submission with additional information, the ITA arbitrarily, 
capriciously, and with abuse of discretion, rejected Momoi’s infor- 
mation for the 1978-1980 period of investigation; and distinguished 
Momoi as a non-responsive party, unable to have its untimely filed 
submissions accepted. Plaintiffs conclude the ITA’s rejection of 
Momoi’s cost submission resulted in the assessment of penal dump- 
ing duties, contrary to the intent behind the Antidumping Act to 
equalize competitive conditions. This penalizing affect, plaintiffs 
maintain, also is contrary to the G.A.T.T. agreement. 

Defendant responds that “plaintiffs had both actual notice and an 
opportunity to be heard, but their failure to provide the requested 
information in timely fashion required the application of “the best 
information rule” and thus precluded themselves from having their 
untimely submissions accepted. Defendant’s Memorandum in Oppo- 
sition to Plaintiffs’ Motion for Judgment on the Administrative 
Record at 37, Seattle Marine Fishing Supply Co. v. United States, 
Court No. 83-10-01552. 

Defendant also urges plaintiffs’ argument concerning the accept- 
ance or non-acceptance of information and the distinction made be- 
tween responding and non-responsive firms, lacks merit. Defendant 
continues: 


This “distinction” does not result from an arbitrary, capricious 
or improper distinction by the ITA between the two groups. 
Rather it follows from a proper construction of the pertinent 
statute and a consistent application of a validly aa 
regulation, 19 C.F.R. § 353.51. This regulation which, inter alia, 
allows only an “opportunity to correct inadequate [not no] sub- 
missions,” fully comports with the intent of Congress as ex- 
pressed in 19 U.S.C. § 1677e to require use of the best informa- 
tion otherwise available if the information requested is not sub- 
mitted in a timely manner. See Woodrum, et al. v. United 


States, supra. 
* * * * * *” x 


The fact that the ITA allowed nonresponding companies to 
submit information in response to the pre-1980 Customs ques- 
tionnaires is irrelevant to the agency’s refusal to accept un- 
timely responses to its own questionnaires. The ITA made a le- 
gitimate distinction between questionnaires prepared by a pred- 
ecessor agency and its own questionnaires. It gave 
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nonresponding firms the benefit of the doubt regarding the 
questionnaires which originated at Treasury under different 
rules and procedures. 


Id. at 38-39. 

This Court agrees plaintiffs’ last arguments appear to lack sub- 
stance. Plaintiffs’ support for their due process argument consists of 
a topical discussion of due process and the right of opportunity to be 
heard, supported by a few interesting but ungermane quotes from 
Supreme Court cases which do not change this Court’s decision 
plaintiff was afforded adequate notice and an opportunity to be 
heard. As discussed above, plaintiffs acknowledged receipt of the 
questionnaires and was fully aware of the time limitations involved. 
Plaintiffs were also conversing with the agency at various times. It 
is not the fault of the ITA that plaintiffs delayed their responses 
seven months beyond their alleged request for an extension of time 
and eight months after the cut-off date on the original cover letter 
accompanying the questionnaire. If anyone has denied plaintiffs 
their due process of law, it is plaintiffs themselves. 

Equally uncompelling is plaintiffs’ accusations the ITA acted in a 
capricious or arbitrary way, or with abuse of discretion in accepting 
certain information and rejecting other submissions and in the dis- 
tinctions made between responding and non-responsive firms. It is 
well established “[a]n administrative agency endowed with the au- 
thority to promulgate regulations is given broad discretion in the 
exercise of its expertise to interpret and implement those regula- 
tions.” Hercules, Inc. v. United States, —— CIT ——, ——, 673 F. 
Supp. 454, 488 (1987). See also Melamine Chemicals, Inc. v. United 
States, 732 F.2d 924, 928 (Fed. Cir. 1984); United Electrical, Radio 
and Machine Workers of America v. United States, —— CIT ——, 
——, 669 F. Supp. 467, 471-72 (1987). The court, upon review of the 
ITA’s determination interpreting and implementing its regulations, 
should sustain the determination as long as it is not erroneous or 
inconsistent with the regulation. Hercules, —— CIT at ——, 673 F. 
Supp. at 488. Here, the ITA did not act erroneously or inconsistent- 
ly with its regulation. 

The ITA properly administered its regulation, 19 C.F.R. § 353.51, 
implementing § 1677e, allowing “opportunity to correct inadequate 
submissions” from those interested parties who responded in timely 
fashion to the questionnaires. § 353.51(b) (1982). Only those firms 
that did submit information would be notified of the inadequacy of 
their submissions and the best information otherwise available 
would then be used. Jd. The regulation goes on to explain that the 
actions of those parties refusing to provide the requested informa- 
tion may be taken into account in determining what constitutes the 
best information available. Jd. This language falls squarely within 
the shadow of 19 U.S.C. § 1677e(b). The ITA’s actions were not ca- 
pricious, arbitrary or conducted with abuse of discretion. 
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Plaintiffs’ final contention complaining of a penalizing effect of 
the ITA’s decision to reject the untimely submitted response, are 
fully addressed above. Momoi was in no way penalized by the ITA. 
The actions of delay and non-response by Momoi were the self-in- 
flicting penalty of not complying with the statutory mandates. 


CoNCLUSION 


For the foregoing reasons, plaintiffs’ motion is dismissed, the 
ITA’s notice of final results of the administrative review of the an- 
tidumping finding on fish netting of manmade fibers from Japan, 
published in 48 Fed. Reg. 43210 (1983), is sustained, and this action 
is dismissed. 


(Slip Op. 88-9) 
RosENTHAL-NETTER, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 83-5-00678 (83-6-00842) 


Before Tsouca.as, Judge. 
[Judgment for defendant.] 
(Decided January 28, 1988) 


Murray Sklaroff for the plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, U.S. Department of Justice (Michael P. Maxwell) for the defendant. 


OPINION 


TsoucaLas, Judge: These consolidated actions challenge Customs’ 
appraisement of three entries of “rattanware.” Plaintiff, importer, 
claimed the charges, denominated “buying commission” and “han- 
dling charges” in the appraised value, are bona fide buying commis- 
sions properly excludable from the dutiable value of the subject 
merchandise. Customs maintains that the entity paid the commis- 
sions and handling charges was not a bona fide agent of plaintiff 
but a seller of the merchandise. It is agreed that the proper basis of 
appraisal is export value! or transaction value as defined in § 402(b) 
of the Tariff Act of 1930, as amended by the Trade Agreements Act 
of 1979, (19 U.S.C. § 1401a(b) (1982)). Thus, the sole issue presented 
is whether a bona fide agency relationship existed between plaintiff 
and its intermediary. 


1 One of the entries of rattanware was appraised on the basis of export value as defined in § 402(b) of the Tariff Act of 
1930, as amended by the Customs Simplification Act of 1956 (19 U.S.C. § 1401a(b) (1976). 
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TRIAL 


At the trial of this action, two witnesses testified on behalf of 
plaintiff, Mr. Alvin L. Rosenthal, co-founder and former President 
of Rosenthal-Netter, Inc., and Mr. Wong Tai Choi (hereinafter “Mr. 
Wong”), founder and owner of Hongson Arts Company, the alleged 
buying agent in Hong Kong. Defendant produced Mr. Paul Garret- 
to, a National Import Specialist for the United States Customs Ser- 
vice as an expert witness. 

Mr. Rosenthal testified that he began purchasing and importing 
“rattanware” directly from the Pepole’s Republic of China (herein- 
after “PRC”) in 1974. However, Mr. Garretto contradicted plaintiffs 
assertions by testifying that between the years 1975 and 1978, it 
was not credible that anyone could buy or ship merchandise direct- 
ly from the PRC without the use of an intermediary. He further 
stated that the banking systems were not set up for a United States 
buyer to purchase directly from the PRC. 

The parties stipulated that Mr. Rosenthal attended the biannual 
Commodities Fair with Mr. Wong in Canton, China. Mr. Rosenthal 
added that even though he could have purchased the goods directly 
from the suppliers at the Fair, he chose to enter into an oral agency 
agreement with Hongson in 1975. This agreement was allegedly re- 
duced to writing one year later on September 28, 1976. 

Mr. Wong’s duties as an agent were allegedly to obtain samples, 
place orders, and speak with the PRC trading companies. Mr. Wong 
also was to receive the subject merchandise in Hong Kong, trans- 
port it to his warehouse, unpack the goods, check the markings, 
check for damage, maintain quality control, consolidate the mer- 
chandise for shipping, and then ship the merchandise to plaintiff. 
Trial Transcript at 26-27 (hereinafter “Tr. at ——”). Mr. Wong was 
authorized to negotiate with the freight companies with respect to 
price and as to what steamship line to use. In exchange for these 
services, Mr. Wong received a “5% Commission” and a “10% Han- 
dling Charge.” 

Mr. Wong testified that he traveled to the PRC nearly every week 
on behalf of plaintiff and that plaintiff made the final selection as 
to quality, price and style. He further testified that the agency 
agreement required Hongson to absorb the loss on damaged mer- 
chandise. Mr. Wong added that he purchased in bulk on many occa- 
sions because he functioned as an agent for many purchasers, who 
bought the same merchandise as plaintiff. 


DISCUSSION 


It is well settled that bona fide buying commissions are not a 
proper element of dutiable value. United States v. Nelson Bead Co., 
42 CCPA 175, 183, C.A.D. 590 (1955); J.C. Penney Purchasing Corp. 
v. United States, 80 Cust. Ct. 84, 95, C.D. 4741, 451 F. Supp. 973, 982 
(1978). Plaintiff has the burden of proving the existence of a bona 
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fide agency relationship and that the charges paid were, in fact, 
bona fide buying commissions. B & W Wholesale Co. v. United 
States, 58 CCPA 92, 97, C.A.D. 1010, 436 F.2d 1399, 1403 (1971); 
New Trends, Inc. v. United States, 10 CIT ——, ——, 645 F. Supp. 
957, 960 (1986); J.C. Penney, 80 Cust. Ct. at 94, 451 F. Supp. at 982. 
If plaintiff does not clearly establish that such a relationship exist- 
ed, then the relationship is not that of agency. Globemaster Mid- 
west, Inc. v. United States, 67 Cust. Ct. 539, 545, R.D. 11758, 337 F. 
Supp. 465, 470 (1971). 

It is not disputed that Hongson did engage in activities indicative 
of an agency relationship. Mr. Wong accompanied Mr. Rosenthal to 
the Canton Fair. Tr. at 16. He helped plaintiff obtain samples, place 
orders, compare trading companies, translate, take measurements 
and acquire quotes on prices. These services are typical of those ren- 
dered by buying agents. 80 Cust. Ct. at 97, 451 F. Supp. at 984. How- 
ever, “[o]ne may submit to a degree of control by another without 
being [his] agent * * *.” 10 CIT at ——, 645 F. Supp. at 961 (quoting 
Mathews Conveyor Co. v. Palmer-Bee Co., 135 F.2d 73, 81 (6th Cir. 
1943)). 

Mr. Rosenthal, by attending the Fair, meeting suppliers and par- 
ticipating in negotiations engaged in activities which undoubtedly 
support an agency relationship. See J.C. Penney, 80 Cust. Ct. at 96, 
451 F. Supp. at 983-84. Likewise, being able to purchase directly 
without the assistance of Mr. Wong also evidences an agency rela- 
tionship.? Id. 

However, the Court must examine all relevant factors in deciding 
whether a bona fide agency relationship exists. J.C. Penney, 80 
Cust. Ct. at 95, 451 F. Supp. at 983. These factors include: the right 
of the principal to control the agent’s conduct; the transaction docu- 
ments; whether the importer could have purchased directly from 
the manufacturers without employing an agent; whether the inter- 
mediary was operating an independent business, primarily for its 
own benefit; and, the existence of a buying agency agreement. Al- 
though no single factor is determinative, the primary consideration 
is the “right of the principal to control the agent’s conduct with re- 
spect to the matters entrusted to him.” Id.; accord B & W Whole- 
sale, 58 CCPA at 95, 436 F.2d at 1402; Globemaster, 67 Cust. Ct. at 
546, 337 F. Supp. at 470. 

There are several aspects of Mr. Wong’s conduct plaintiff failed to 
control. First, plaintiff did not control from which factory Hongson 
selected the subject merchandise. Hongson’s quote sheet on its own 
invoice paper to plaintiff omits the name of any manufacturer. 
Therefore, plaintiff could not have known from which factory Hong- 
son purchased the goods. A factor which negates the existence of an 
agency relationship is the lack of control over the choice of facto- 
ries. See B & W Wholesale, 58 CCPA at 95, 436 F.2d at 1402; J.C. 
~? This point is in dispute. Mr. Garretto testified that it was not credible that an American purchaser could buy directly 


from the PRC during the time in question. Plaintiff offered nothing to prove that he did buy directly. In any event, the 
Court’s determination would not be altered by resolution in favor of plaintiff on this point. 
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Penney, 80 Cust. Ct. at 95-96, 451 F. Supp. at 983-84. Failure to sub- 
stantiate the names of manufacturers is evidence that no agency re- 
lationship existed. New Trends, 10 CIT at ——, 645 F. Supp. at 960. 

Second, Hongson purchased quantities up to ten times greater 
than the amount ordered by plaintiff. The larger shipments make 
it apparent that the manufacturers could not have known that one- 
tenth of the order was purchased on behalf of Rosenthal-Netter, a 
factor which militates against an agency relationship. See J.C. Pen- 
ney, 80 Cust. Ct. at 96, 451 F. Supp. at 983. 

Third, plaintiff did not control the amount of discretion exercised 
by Hongson in the purchasing process. In New Trends, the court 
held that no agency relationship existed because the alleged agent 
retained a great deal of discretion and authority in the purchasing 
process. 10 CIT at ——, 645 F. Supp. at 960. Specifically, no instruc- 
tions were given with respect to how the goods were to be handled 
or shipped. Jd. Similarly, Hongson retained all discretion to negoti- 
ate price and to negotiate the means of transport with the freight 
companies. Additionally, Hongson bought in bulk, making it unlike- 
ly that plaintiff exerted control over the purchasing process. Cf. J.C. 
Penney, 80 Cust. Ct. at 95, 451 F. Supp. at 983 (the agent “was given 
no discretion in the purchase of the subject merchandise”) (empha- 
sis added). 

Fourth, plaintiff allowed Hongson to absorb the cost of shipping 
and handling. A critical factor in New Trends, which detracted from 
the agency relationship was that the alleged agent absorbed the 
cost of shipping and handling as part of its commission. New 
Trends, 10 CIT at ——, 645 F. Supp. at 960. In the instant action, 
plaintiff claimed the “10% Handling Charge” compensated Hong- 
son for these charges. But upon closer examination, the nature of 
the handling charge is extremely suspect. The government intro- 
duced into evidence three of Hongson’s invoices, all of which includ- 
ed a breakdown of the handling charges as follows: 


(1) the cost of moving the goods to the warehouse from the 


piers; 
(2) the es charge; 


(3) the cost of moving the goods back to the pier from the 
warehouse; 
(4) goods from warehouse loading to container; 


(5) fumigation. 


These costs always equalled exactly 10% of the total invoice cost of 
the goods. See Defendant’s Exhibit A-3. According to Mr. Rosen- 
thal, the flat 10% charge was to offset any losses Hongson might 
suffer from damaged or defective merchandise, as well as the cost of 
shipping and handling. Tr. at 50. Mr. Wong, however, stated that 


3 Defendant’s Exhibit A-3 reflected Hongson’s purchase of 1,035 sets of an item, from which only 135 sets were sent to 
plaintiff. See Tr. at 107-08. Mr. Wong claimed the larger purchases were a result of his functioning as an agent for many 
buyers, who happened to have ordered the same item. Plaintiff, however, presented no evidence at trial, other than the tes- 
timony of Mr. Wong, to show that Hongson had, in fact, operated as an agent to others, or that the suppliers knew plaintiff 
was the actual purchaser. 
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10% was not enough compensation to cover Hongson’s losses. Tr. at 
120. Therefore, when the damaged merchandise equalled or exceed- 
ed the “10% Handling Charge,” the shipping and handling ex- 
penses necessarily were taken out of the “5% Commission.”* The 
fact that the intermediary absorbs the cost of shipping and han- 
dling out of its commission is evidence that the agency relationship 
did not exist. New Trends, 10 CIT at ——, 645 F. Supp. at 960. 

Fifth, plaintiff did not control the manner of payment. The letters 
of credit opened by plaintiff to pay for the subject merchandise were 
made payable to Hongson Arts Co. Hongson used the letters of cred- 
it as master receipts to open new letters of credit to pay the suppli- 
ers. From the master letters of credit, Hongson also deducted its 
commission, handling charges, freight charges, and the costs of 
opening all letters of credit. An importer’s failure to control the 
manner of payment is a factor evidencing the nonexistence of an 
agency relationship. 10 CIT at ——, 645 F. Supp. at 961. 

However, control is but one aspect of an agency relationship. 10 
CIT at ——, 645 F. Supp. at 960. Other factors outlined in the Re- 
statement (Second) of Agency § 14K (1958), illustrate when one is 
acting as an agent as opposed to a seller: 


§ 14K. Agent or supplier. 


One who contracts to acquire property from a third person and 
convey it to another is the agent of the other only if it is agreed 
that he is to act primarily for the benefit of the other and not 
for himself (emphasis added). 


The Restatement also lists the following factors to assist in deter- 
mining when one is selling to, as opposed to acting as an agent for, 
the alleged principal: 
(1) That he is to receive a fixed price for the property, irrespec- 
tive of the price paid by him. This is the most important. (2) 
That he acts in his own name and receives the title to the prop- 
erty which he thereafter is to transfer. (3) That he has an inde- 
pendent business in buying and selling similar property. 


Restatement (Second) of Agency § 14K comment a (1958). 

The transaction documents reveal that Hongson operated an in- 
dependent business, primarily for its own benefit. The government 
introduced as evidence: a sales confirmation from the PRC to Hong- 
son, see Defendant’s Exhibit E; and a sales confirmation from Hong- 
son Arts to Rosenthal-Netter, Inc., which lists Rosenthal-Netter as 
the “buyer” and states “confirmation of order given by the under- 
mentioned [plaintiff] and accepted by Hongson Arts Company.” See 
Defendant’s Exhibit B. These documents reflect two separate trans- 
actions: Hongson buying from the PRC and Rosenthal-Netter buy- 
count whic iti not pass onto Paint on the pric of gue from the PRC suppliers. The PHC allegedly paid he ir 
count as compensation for damaged merchandise. However, the documentary evidence and the testimony of 
indicate that the discounts were commissions, and not compensation. Mr. Garvetto testified that “if the Chinese have « good 


customer * * * who buys in large quantities, they give him a discount.” Tr. at 153. In any event, what is clear is that plain- 
tiff did not control the costs associated with the transaction. 
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ing from Hongson. Plaintiff failed to refute defendant’s evidence es- 
tablishing a relationship between itself as the buyer and Hongson 
as the seller of merchandise.® 

Additionally, a Special Customs Invoice listed Hongson as the 
“seller” of merchandise. See Defendant’s Collective Exhibit A. 
Plaintiff attested to the accuracy of the Invoice when it submitted 
the papers to Customs. Invoices of this type have been found to be 
inconsistent with an agency relationship. New Trends, 10 CIT at 
——, 645 F. Supp. at 961. 


Where the official papers accompanying an entry unequivocally 
set out a relationship between two parties which is su uent- 
ly disclaimed by them, this court has looked askance at such 
later allegations in the absence of clear and convincing proof 
that the statements made at time of entry were erroneous. 


Globemaster, 67 Cust. Ct. at 545, 337 F. Supp. at 470 (quoting Unit- 
ed States v. Manhattan Novelty Corp., 63 Cust. Ct. 699, 704, A.R.D. 
263 (1969)). 

Another factor depicting a buyer-seller relationship is the lan- 
guage used in the correspondence between the alleged agent and 
the importer. 10 CIT at ——, 645 F. Supp. at 961. Hongson sent let- 
ters to plaintiff containing the following language: “acknowledg{ing] 
the receipt of your [plaintiff] captioned purchase order,” Defend- 
ant’s Exhibit C, and “we have recently received a new offer of Fern 
Tray from our supplier * * *. We are looking forward to receiving 
your favourable order.” Defendant’s Exhibit D. Plaintiff contends 
the use of the term “our supplier” means Hongson’s and plaintiff's 
collective supplier, not solely Hongson’s. Plaintiff's testimony, how- 
ever, is insufficient to rebut or refute the documents in evidence. 
See 10 CIT at ——, 645 F. Supp. at 962. Plaintiff contends that the 
testimony need not be corroborated with documents and refers the 
Court to Judge Newman’s decision in Park Avenue Imports v. Unit- 
ed States, 62 Cust. Ct. 1035, A.R.D. 255, 299 F. Supp. 528 (1969), 
where the court stated that despite the importer’s lack of evidence 
of any “correspondence, orders, confirmation of orders, letters of 
credit, or checks, * * * [importer’s] other oral and documentary evi- 
dence sufficed in our opinion to overcome the presumption of cor- 
rectness * * *.” Jd. at 1043, 299 F. Supp. at 534. But in Park Avenue 
Imports, the “essential facts * * * were not effectively controverted 
by any evidence adduced by [the government].” Id. at 1042, 299 F. 
Supp. at 534. 

The pricing structure employed by Hongson also demonstrates 
that Hongson traded on its own account, for its own benefit. Mr. 
Garretto, who reviewed plaintiffs protest, testified that the Cus- 
toms Service rejected plaintiff's claim primarily because “Hongson 
Arts was selling to Rosenthal-Netter at a higher price than he was 
““S Mr. Wong testified that even though Hongson paid the suppliers directly, in its own name, the actual transaction was 


between the suppliers (as sellers) and plaintiff (as buyer). However, the Court, in evaluating Mr. Wong’s testimony against 
the documents, finds that plaintiff did not substantiate its relationship with the suppliers. 
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buying from China.” Tr. at 148. In one instance, a PRC manufactur- 
er charged Hongson 88¢ for an item, but plaintiff paid Hongson 
$1.01 for the same merchandise. See Defendant’s Exhibit A-2, A-3. 
Thus, the pricing structure reflects Hongson’s lack of financial de- 
tachment from the suppliers, indicating Hongson traded on its own 
account primarily for its own benefit. Cf. J.C. Penney, 80 Cust. Ct. at 
92, 451 F. Supp. at 981 (the manufacturers’ invoice price was the 
same price [the agent] invoiced Penney for the merchandise). 

It is uncharacteristic of an agency relationship to allow the inter- 
mediary to bear the risk for damaged, lost, or defective merchan- 
dise. New Trends, 10 CIT at , 645 F. Supp. at 962. Losses which 
were greater than the “10% Handling Charge” were left to Hong- 
son’s “own devices as far as recoupment from the supplier of the de- 
fective merchandise is concerned.” Plaintiff's Post-Trial Brief at 21. 
Plaintiff asserts that Hongson was in the same position as was the 
agent in J.C. Penney with regard to losses on damaged goods. How- 
ever, the court in J.C. Penney unequivocally stated that the agent 
“at no time had an insurable interest or bore the risk of loss * * *.” 
80 Cust. Ct. at 100, 451 F. Supp. at 986. 

Furthermore, plaintiff could cancel orders outright, leaving 
Hongson with inventories and the total risk of loss on the goods. 
When plaintiff cancelled orders, the PRC rarely took back the mer- 
chandise. Hongson would be forced to sell the cancelled goods to 
other buyers, thereby trading on its own account; an act of an inde- 
pendent seller of merchandise. A characteristic of a seller is “[t]hat 
he acts in his own name and receives the title to the property which 
he thereafter is to transfer.” Restatement (Second) of Agency § 14K 
comment a(2) (1958). Hongson is never able to transfer title to the 
cancelled goods to plaintiff. Instead, Hongson must transfer the 
goods to someone else. The assumption of title by the alleged agent 
is a factor bearing on the agency-principal relationship.’ 80 Cust. 
Ct. at 100, 451 F. Supp. at 986. 

Plaintiff next suggests that the written agency agreement en- 
tered into by Hongson and Rosenthal-Netter, spelling out the duties 
to be performed by Hongson, evidence a bona fide agency relation- 
ship. While it is true that a buying agency agreement supports the 
notion of a bona fide agency relationship, J.C. Penney, 80 Cust. Ct. 
at 98, 451 F. Supp. at 985, it is not dispositive on the issue. 10 CIT 
at ——, 645 F. Supp. at 962. An agency agreement is only evidence 
that the parties intended to create an agency relationship. Howev- 
er, whether the parties succeed in creating such a relationship must 
be established by sufficient evidence. “Acts may support, or they 
may cast doubt upon, the words which parties speak or reduce to 
writing.” Hub Floral Mfg. v. United States, 60 Cust. Ct. 905, 906, 


«tals pained twitin eget tn XC: Perey Oat 06. net nape Dea caliataticl Gn copay 
. Un 


camel Sibe Os apne. Do Dine cme eet ene = Oe Aa sv States, 66 Cust. Ct. 

11740 (1971), where an alleged agent taking title did not preclude the finding of a bona fide agency relationship. 
case as well, ea comes sen Se Se. Here, title to cancelled goods never passes to Rosenthal-Netter but 
other buyers. Hence, Hongson acts as a seller of the merchandise on its own account in these instances. If, on the 
hand, paint was responsible forthe goods and always assumed ttl or riak, the temporary aawumption of title by 
son would not necessarily be debilitating to plaintiff's claim. 
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R.D. 11544 (1968). In this situation, the actions of the parties do not 
substantiate the claim that a bona fide agency was in fact created. 


CoNCLUSION 


On balance, taking into consideration the amount of control ex- 
erted over Hongson, the pricing structure, the risk of loss alloca- 
tion, the transaction documents, the discretion allowed Hongson 
and the credible testimony, the Court holds that plaintiff failed to 
meet its burden of proof and overcome the presumption of correct- 
ness afforded the government. Therefore, the action is dismissed 
and the appraisement by the Customs Service is sustained. 


(Slip Op. 88-10) 


RSI (Inp1a) Pvt., Lrp., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
AND PINKERTON Founnry, INC., ET AL., DEFENDANT-INTERVENORS 


Court No. 87-01-00086 
Before DiCar1o, Judge. 


Where the administrative record could establish neither that a “quasi-governmen- 
tal organization” was the government of a country nor that the organization was 
comprised solely of exporters of a product under investigation, the organization is 
not an “interested party” and is properly dismissed as a plaintiff from the action. 
Where the Department of Commerce received and considered comments from United 
States importers of the product under investigation before the conclusion of its ad- 
ministrative review, the importers had participated in the proceeding and are al- 
lowed to continue as plaintiffs in the action before the United States Court of Inter- 
national Trade. 

[Motion to dismiss granted in part and denied in part.] 


(Decided January 28, 1988) 


Brownstein, Zeidman & Schomer (Irwin P. Altschuler and Ronald M. Wisla); 
Kaplan, Russin & Vecchi (Dennis James, Jr. and Kathleen Patterson) for plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Department of Justice (Elizabeth C. Seastrum); United 
States Department of Commerce (Mark J. Sadoff) for defendant. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Carol A. Mitchell and Robin H. 
Beeckman) for defendant-intervenors. for defendant. 


DiCar1o, Judge: An action to challenge the final results of a coun- 
tervailing duty review by the International Trade Administration of 
the Department of Commerce (“Commerce”) was filed in this Court 
by RSI (India) Pvt., Ltd., Kajaria Castings Pvt., Ltd., Kejriwal Iron 
and Steel Works, Serampore Industries Pvt., Ltd., Uma Iron & Steel 
Co., Commex Corp., Govind Steel Co., Ltd., and East Coast Manufac- 
turing (“Indian exporters”), along with the Engineering Export Pro- 
motion Council of India (“EEPC”) and three importers based in the 
United States, South Bay Foundry of National City California, 
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Cipco of South River, New Jersey, and Creswell Trading Co. of Vil- 
lanova, Pennsylvania. The Indian exporters, EEPC, and importers 
filed this action pursuant to 19 U.S.C § 1516a(2) (Supp. III 1985) and 
28 U.S.C. § 2631(c) (1982), which limit standing to file an action in 
this Court to any interested party who was a party to the proceed- 
ing in connection with which the matter arose. Defendant-interven- 
ors, Pinkerton Foundry, Inc., Alhambra Foundry Co., Allegheny 
Foundry Co., Campbell Foundry Co., Deeter Foundry Co., East Jor- 
dan Iron Works, Inc., LeBaron Foundry Inc., Municipal Castings, 
Inc., Neenah Foundry Co., U.S. Foundry & Manufacturing Corp., 
and Vulcan Foundry, Inc., move to dismiss the EEPC as not being 
an “interested party,” and move to dismiss each of the three im- 
porters for not being “a party to the proceeding.” For the reasons 
set forth in this opinion, the Court finds that the EEPC should be 
dismissed as a party to this action, but that the importers are prop- 
er plaintiffs. 


ENGINEERING Export PRoMOTION CouNCIL OF INDIA 


The complaint alleges that EEPC is a “quasi-governmental organ- 
ization which is representative of all exporters in India of the sub- 
ject merchandise.” Complaint at 2. The administrative record made 
before Commerce, which forms the basis for this Court’s review, dis- 
closes little about the structure of EEPC. The only information in 


the record about the nature of EEPC is that it “is a quasi-govern- 
mental organization to which all exporters of castings, as well as 
other engineering products, belong.” R. 577. During the administra- 
tive proceedings, Commerce asked EEPC to supply certain informa- 
tion to determine whether it was an “interested party” entitled to 
participate in the proceeding. R. 318. Commerce specifically re- 
quested that EEPC describe its membership, the products its mem- 
bers export, and the percentage that certain iron-metal castings ex- 
ports comprise of the total value of EEPC’s exports. R. 322. EEPC 
responded that 


[w]hile we do consider the EEPC to be an “interested party,” ei- 
ther as a quasi-governmental organization or an association 
representing the exporters being investigated, we do not believe 
that this issue warrants the time that would be required to re- 
spond to your questions. This is because, should we decide to re- 
uest a hearing in this matter, we will do so on behalf of the in- 

ividual companies, which clearly are interested parties pursu- 
ant to Section 771(9XA) [of the Tariff Act of 1930, 


R. 324. 

Under 28 U.S.C. § 2631(k\(1) (1982), the term “interested party” is 
accorded the definition set out in section 771(9) of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1677(9) (1982 & Supp. III 1985), which 
includes the following relevant groups in its definition of “interest- 
ed party:” 
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(A) a foreign manufacturer, producer, or exporter, or the 
United States importer, of merchandise which is the subject of 
an investigation under this subtitle or a trade or business asso- 
ciation a majority of the members of which are importers of 
such merchandise, [and] 

(B) the government of a country in which such merchandise 
is produced or manufactured, s 


* * * 


The record is insufficient to establish that EEPC is an interested 
party under either (A) or (B). 

EEPC is not an interested party under (A) because its member- 
ship includes “exporters of castings, as well as other engineering 
products.” R. 577. As the court: noted in American Grape Growers 
Alliance for Fair Trade v. United States, 7 CIT 389 (1984), Congress 
has made an exception only for importers when they are the majori- 
ty of the members of a trade or business association. “From this it 
can be deduced that in the case of exporters, only an association 
made up solely of exporters of the merchandise involved in the ad- 
ministrative proceeding can be an ‘interested party’ within the 
meaning of 19 U.S.C. § 1677(9).” American Grape Growers Alliance 
for Fair Trade, 7 CIT at 389. The record establishes that EEPC is an 
association of exporters that includes both members who export 
castings and members who export other engineering products. 
EEPC accordingly is not an interested party under 19 U.S.C. 
§ 1677(9)(A) (1982). 

EEPC is also not an interested party under U.S.C. § 1677(9\B) 
(1982), which is expressly limited to foreign governments. The 
record discloses only EEPC’s description of itself as a ‘“quasi-govern- 
mental organization.” R. 577. The record is insufficient to establish 
that EEPC is “the government of the country” for purposes of being 
an interested party under 19 U.S.C. § 1677(9\B) (1982). 

The record is insufficient to establish that EEPC is an interested 
party under 19 U.S.C. § 1677(9) (1982). 


THE IMPORTERS 


Defendant-intervenors also move to dismiss from this action each 
of the three importers as not being “a party to the proceeding” as 
that term is defined in 19 C.F.R. § 353.12(i)(4) (1987). That regula- 
tion required the importers to either inform Commerce in writing of 
their intent to become a party to the proceeding within 20 days of 
publication of the preliminary determination, or demonstrate to the 
satisfaction of Commerce that they had good cause for intervention. 

Commerce published the results of its preliminary determination 
on October 7, 1986, inviting interested parties to submit written 
comments within 30 days. Certain Iron-Metal Construction Castings 
From India: Preliminary Results of Countervailing Duty Adminis- 
trative Review, 51 Fed. Reg. 35,676 (Oct. 7, 1986). The importers did 
not notify Commerce of their intent to become a party to the pro- 
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ceeding within 20 days of publication of the preliminary determina- 
tion, nor did they submit written comments within 30 days. 

Commerce conducted a countervailing duty hearing on November 
6, 1986. R. 590. The importers submitted written comments to Com- 
merce on November 20, 1986, two weeks after the hearing and 44 
days after the notice of preliminary determination. R. 716-20. 
These comments implicitly acknowledge their untimeliness by stat- 
ing that, as United States importers of construction castings from 
India, the importers are “directly affected” by Commerce’s prelimi- 
nary determination and, as such, “submit that good cause exists for 
intervention pursuant to [19 C.F.R. §] 355.7(i)(4).” R. 716-17. 

The record establishes that Commerce received the importers’ 
comments one month before it published the final results of its ad- 
ministrative review, R. 716, and that Commerce considered “all of 
the comments received.” Certain Iron-Metal Construction Castings 
From India; Final Results of Countervailing Duty Administrative 
Review, 51 Fed. Reg. 45,788, 45,791 (Dec. 22, 1986) (emphasis added). 
As the court noted in American Grape Growers v. United States, 9 
CIT 103, 105-06, 604 F. Supp. 1245, 1249 (1985): 

On the question of participation in the proceeding, the law is 
satisfied by any form of notification or participation which rea- 
sonably conveys the separate status of a party. The participa- 
tion requirement is obviously intended only to bar action by 
someone who did not take the opportunity to further its inter- 
ests on the administrative level. 


The Court finds that the three importers did participate in the 
administrative proceedings for purposes of 28 U.S.C. § 2631(c) 
(1982), and should be allowed to continue as plaintiffs in this Court. 


CONCLUSION 


The motion to dismiss is granted as to EEPC, and denied as to the 
three importers. 
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